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IIPOBAEMbI HMYIIECTBEHHBIX IPABOOTHOIIEHHHN CYIIPYT'OB
(PASOEA HMYLIECTBA CYIIPYI'OB)

Annomayust. TOABKO HeOGOABIIIOE KOAWYECTBO AIOEH Ha IPOTIKEHUM KHU3HU
HE CTAaAKHBaeTCs C BOIIPOCOM 3aKAIO4YeHUd Opaka. Bymyiue cymnpyru B GOABIIIHH-
CTBE CBOEM ONTHMHCTHYHO CMOTPAT Ha CBOM Opak. IIpencraBass CYacCTAWBYIO U
6e300Aa4HyI0 KHU3Hb C CyIIPYI'OM, MBICAH O Pa3BOAE U pas3fieAe UMYIIeCTBa PEaKO
KOMY IIpHUAYT B roAoBy. [Ipu 3ararodeHnH Opaka 3a4acTyio CyIpyTH He 3a1yMbIBa-
IOTCS ¥ He OOroBapHMBalOT HMYIIECTBEHHBIE IIPABOOTHOIIEHHS, HE 3aKAIOYAIOT
OpadHble OTOBOPHI KM HE 3aKPENAdIOT AAHHYI0 HOPMY yV HOTapHyca, IIPOIEHT
GpaYHBIX JOTOBOPOB IIO CTATHCTHKe B Poccuu HeBeAMK. I[IpobaeMa BO3HUKAET T'O-
pas3mo mo3iKe, IPU PACTOPIKEHUH Opaka HACTYIIAIOT OIpedeA€HHBIE IIPABOBBIE I10-
CAENCTBHUA — pas3fmeA OOIIEro MMYIIeCTBa CYIPYToB. [JaHHYIO IIPOLEAYPY MOIKHO
Pas3peluTs B A0CyAe0HOM MOPSAKE IIPU 3aKAIOUEHHUH OPadvHOro AO0TOBOpPA, CYyIpPyTrH
MOTYT IIPOCTO AOTOBOPHUTECS MEXKAYy CO0OH, AMbO pa3geAnTh UMYILECTBO, 00paTHB-
LIIUCh B cyA. Ho BOT BOIpocC 0 3aKAIOYEHUH OpavyHOro AOroBopa mepen cBaab0oi B
Hale# cTpaHe BCTAET TOABKO Ilepes HeGOABIIIMM KOAMYECTBOM Hap. B gauHoi cra-
The HoIpobyeM pPacKphbITh CyTh IPOOAEMEI, ITIOHATH, KaK 3aKPEIACHBI Ha 3aKOHOOA-
TEABHOM YpPOBHE JAHHBIE OTHOLIEHUS M KaK pa3pelIaloTcs BO3HUKIIHE B XOZe
6paka U IOCAE €T0 PACTOPIKEHHS UMYIIECTBEHHbBIE IIPABOOTHOLIEHUS CYyIIPYTOB.

Knrwouesnble cnoea: UMyIIeCTBEHHBIE OTHOLIEHUS, Opak, o0Illee UMYIIECTBO CY-
IIPYTOB, COBMECTHAs COOCTBEHHOCTH CYIIPYI'OB, 3aKOHHBIM PEKHUM HMYIIIECTBa CYy-
IIPYTOB, pa3[eA UMYIIECTBA CYIIPYTOB.
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PROBLEMS OF PROPERTY RELATIONS OF THE SPOUSES
(SECTION OF PROPERTY OF SPOUSES)

Abstract. Only a small number of people throughout their lives do not face
the issue of marriage. Future spouses are mostly optimistic about their marriage.
Presenting a happy and cloudless life with her husband, the thought of divorce
and division of property rarely come to mind. At the conclusion of marriage,
spouses often do not think and do not negotiate property relations, do not enter
into marriage contracts and do not fix this rule at the notary, the percentage of
marriage contracts according to statistics in Russia is small. The problem arises
much later, when the marriage is dissolved, certain legal consequences occur-the
division of the common property of the spouses. This procedure can be resolved in
the pre-trial order at the conclusion of the marriage contract, the spouses can
simply agree among themselves, or divide the property by going to court. However,
the question of the marriage contract before the wedding in our country faces only
a small number of couples. In this article, we will try to reveal the essence of the
problem, to understand how these relations are fixed at the legislative level and
how the property relations of the spouses that arose during the marriage and after
its dissolution are resolved.

Key words: property relations, marriage, common property of spouses, joint
property of spouses, legal regime of spouses' property, division of marital property.

CeMeifHOe IIpaBO PEryAHPyeT OOUH K3 BHOOB OOILIECTBEHHBLIX OTHOLIEHUH —
ceMeMHbIe OTHOIIIEHHs, KOTOpble HaYHHAIOTCHA C (pakTa Opaka W NPUHAIAEIKHOCTH K
ceMbe. BoabIllag 4acTb OJaHHBIX OTHOLIEHUM HOCHT HEHMYIIECTBEHHBIH XapakTep, HO
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YacTO OHH IIEPECEKAIOTCS C MMYILECTBEHHBIMU OTHOLIEHHSMHU. AT0OOOBB, Opak, B3auM-
HOe yBazKeHHe, NOBepHe, AUYHad cBoOOJa, BOCIIUTAHHE B CeMbe, IIPUBA3aHHOCTH, OT-
BETCTBEHHOCTh OTHOCHATCH K KaTEropuH HEUMYIIECTBEHHBIX OTHOIUeHUH. OmxHako
BCTYIIA€HHE B OpakK MOPOXKIAAaeT M HMYIIECTBEHHbIE OTHOIIIEHHS — IIOSBASETCS ofliee
UMYIIIeCTBO, 003aHHOCTb B3aMHOM MaTepUaAbHON MOAAEPKKH, COAePKaHUS NeTel.

[IpaBoBOe peryaupoBaHHE HUMYLIECTBEHHBIX OTHOLIEHUH MEXKIy CyIIpyraMu OcCy-
IIIECTBASIETCSI HE TOABKO CEMEHHO-IIPaBOBBIMH HOPMaMH, HO U PACCYUTAHO TaKKe Ha
BHEIIIHEE ITOBEAEHUE CYIIPYTOB, POAUTEAEH U AeTel, OTpaHUYEHO paMKaMH Te€X UMYIle-
CTBEHHBIX OTHOIIIEHUH, KOTOpPBIE yIIOPAAOYUBAIOTCA CEMENHHO-IIPaBOBBIMU HOpMaMu. B
IIPaBOBOM PETyAHPOBAHUH HMYIIECTBEHHBIX OTHOIIEHUN CYIpPyroB y4acTBYIOT IIpaBO-
Bble HOPMBI CO BCEMH HX ITPOU3BOJAHBIMH M HHAWBUAYAABHO-IIPABOBBIE aKTbl KOMIIE-
TEHTHBIX OPTAaHOB U AHI], KOTOPbIE IIPU PErYAHPOBAHUU 3THUX OTHOIIEHHN HE0OXOAUMBI
OAS HaZIAeXKAaIlle¥ peasn3allvi OUCIO3UINE HUAW CaHKINUM 3THUX HOpM. [loa mpomusson-
HBIMM HOPMaMH CEMEHHOTro IIpaBa B AAaHHOM CAydae II0Apa3yMeBaloTcs CHPOPMYAHPO-
BaHHbIE B HUX B BHJE COOTBETCTBYIOIIMX IIpaBUA (00pas3loB, MacUITa0OB) IIOBEIEHUT
CyOBEKTHBHEBIE ITpaBa, CBOOOABI, IopuaAndYecKre 00I3aHHOCTH, IIOAHOMOYHNS U CPeCcTBa
ux obecrieyeHusd. YTo KacaeTcss CeMEMHbBIX UMYIIIECTBEHHBIX ITPABOOTHOIIEHUH, TO pe-
TYAUDPYIOIIYIO POAB BBITIOAHSET Ta UX YacThb (CTOPOHA), KOTOopad BhIpazkaeTcs B popMe
IOPUANYECKOH MOIEAH CBS3H IIPaB U 00sI3aHHOCTEN CYIIPYyTOB, POAUTEAEH U meTel [7].

Bpak, kak ¢dopma 00IIleCTBEHHOTO OBbITHS, CKAQbIBAae€TCS U3 OTHOIIIEHUH >KeH-
IIMHBI U MYXKYUHBI B KadecTBe IIpelcTaBUTeAell pa3Horo roaa. Peaansyda mmpaBo Ha
Opak, OHH ITPHOOPETAIOT YCTAHOBAEHHBIH 3aKOHOM 00BbeM CHEIHM(PUYIECKUX ITpaB U 00d-
3aHHOCTeH, COCTaABAMIOIINX COZEP:KAHHUE IIPAaBOOTHOLIEHUH, CyOBEKTaMHU KOTOPBIX SB-
ASIFOTCS CYIIPYTH.

BpayHoe (cympy:kKecKoe MIpaBOOTHOIIIEHHE), SBASIOIIEECs IIPSIMBIM CA€ICTBHEM
3aKAOUeHUs Opaka, 10 MHEHHUIO OTHAEABHBIX YYEHBIX, MOAKHO pacCMaTpUBaThCa KakK
OTHO M3 CaMBbIX CAOXKHBIX B ceMeiiHoM npase [10].

CAOKHOCTb OpPadYHOTO IIPABOOTHOIIIEHHS BBIPAKAETCS B TOM, YTO OHO HMeEET B
CBOEM COCTaB€ MHOXKECTBO ITPABOOTHOIIEHUN: 3TO AMYHBIE OTHOIIEHUI MEXKIAY CYIIPY-
raMy ¥ OTHOIIIEHUS MEXAy HUMH II0 IIOBOAY B3aUMHOTO COAEP3KaHUs, UX OTHOLIEHUS
10 IOBOy COBMECTHOTO MMYyIIeCTBa. ['AaBHOE OTAMYHE OT APYTUX CEMEeHHBIX IIPaBOOT-
HOIIIEHUH — HEeOOXOOUMOCTh BOA€BOTO Hadaaa [ABYX CYOBEKTOB, ITpHYeM, Ha (pOPMHPO-
BaHHE BOAHM AHI], BCTYIIAIOIINX B OpakK, OKa3bIBAIOT BAUSHHE Pa3AHYHBbIE (PAKTOPHBI: pe-
AUTHO3HBIN, MaTepPUAABHBIH, HAITMOHAABHEIH [6].

Korpa 3axkarogaercss 6pak, TO MEHBIIIe BCEro AIOAH 3ayMbIBaeMCs O €r0 MaTepH-
aapHOM cropoHe. KaxkeTrcs, 4To pasea UMyIllecTBa — 3TO He IIPo Hac, y Hac OyzeT Bce
Ho-ApyroMy, He Tak, Kak y BceX. OIHAKO II0 CTATHCTHKE 3a IepBble 9 aeT Opaka pas-
BoauTcs 2/3 ceMeHHBIX Iap, a BMECTe C 3THUM BO3HHUKAIOT IPOOAEMBI pasfieAra COB-
MECTHOTO HaXXHUTOI'O MMYyIlecTBa. B aToH cuTyalllu BajKHO BCE CAEAATH IOPHUIUYECKU
rPaMOTHO.

B caygae HapymieHu cyOBEeKT IIPaBOOTHOIIEHHUH (ITOoTepHeBIINii) obpalaercs K
rOCyZIapCTBEHHBIM OpraHaM KakK K IIOCPEIHHUKY [IAS OKa3aHUsd MNOIIOAHUTEABHOI'O BO3-
OeHCTBHS Ha IpaBOoHapylInTeas. K deMy Ke MOKHO «IIPHUHYAWUTH» NOIIOAHUTEABHBIMH
MepaMH BO3AEHCTBUS B CeMEHHBIX ITpaBOOTHOIIeHUaX? K HCIIoAHEeHHIo 00si3aHHOCTEH,
HEe HCIOAHSEMBIX NTOOPOBOABHO (yIIAATa aAMMEHTOB — peasu3aliyus O0sI3aHHOCTH COAEp-
KaTh HECOBEPILIEHHOAETHUX AeTel, HeTPYAOCIOCOOHBIX pooUTeAed W T.O.), K BOCCTa-
HOBACHHIO HApPYIIEHHOIO IIpaBa U T.A. Bce momoOHBIE Mephl HAIIAW 3aKpEIIA€HUE B
HOpMax ceMeHHOro 3aKOHOAATEABCTBA U HAIIpaBAEHBI Ha 3alllUTy HapyILIEHHOTO IIpaBa,
a MMeHHO: npusHaHue npasa (cr. 30 (m. m. 4-5), 38-39, 48-50, 66, 67 CK P® u np.);
BOCCTaHOBAEHUE HapyILIeHHOro 1pasa (cT. 26, 30, 44, 52, 72, 76 CK P® u np.)

B ra. 7, 8 u 9 CK P® onpeneaeHb! mpaBa U 00s13aHHOCTH CYIIPYTrOB, Kacalollfecs
UX UMYIIECTBEHHBIX OTHOIIeHUH. [TonpoOHO oIpeseAnM HECKOABKO HIOAHCOB IIPHU pac-
CMOTPEHUHU ITPOOAEMBI pa3aeAa UMYILECTBA CYyIIPYTroB.
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B coorBerctBUH co cT. 38, 39 CK P® paszmeay Mexay cCynpyramMiu IIOOAEKUT
TOABKO O0Illee MMYIIECTBO, Ha’KUTO€ MMH BO BpeMs Opaka. K HaxkuTOMy BO BpeMs
Opaka MMyIIIeCTBY (00IIleMy MMYIIIECTBY CYIIPYTOB) OTHOCATCH B TOM YHCAE ITOAYYEHHBIE
KaKIbIM M3 HUX JICHEXKHBIEC BBINIAAQTBI, HE MMEIOIIHE CIIEIIHAaABHOTO LIEA€BOr0 Ha3Hade-
Hu4g (. 2 cr. 34 CK PP) [9].

He aBasieTcd oOIIMM COBMECTHBIM UMYIIIECTBO, IPHOOPETEHHOE XOTS U BO BpeMs
Opaka, HO Ha AMYHBIE CPECTBA OJHOTO U3 CYIPYroB, IPHHAIAEKABIIEE €My OO0 BCTYII-
AeHUd B Opak, IIOAyYEeHHOEe B Aap HAU B IIOPSOKE HACAENOBaHHS, a TaKKe BEIlW WHIU-
BUAYaAbHOTO IOAB30BAaHHH, 34 HCKAIOYEHHEM APAroleHHOCTEH WU APYTHUX IIPEIMETOB
pockowu (ct. 36 CK Pd).

Mexny TeM, UMes CIIELIMaAbHOE lIeA€BO€ Ha3HaA4deHME, CPEeACTBa MaTE€PHHCKOIO
(cemelfHOrO) KanuTasa He IBAFIOTCS COBMECTHO Ha*KUTBIM HMYIIECTBOM CYIIPYTOB U HeE
MOTYT OBITH pa3aeA€HBbI MEKIy HUMH.

Hcxonoa U3 NMOAOKEHHH yKa3aHHBIX HOPM IIpaBa, AETH MOOAXKHBI ITPHU3HABATBCHA
y4aCTHHUKaMU [I0A€BOH COOCTBEHHOCTH Ha OOBEKT HEIBHUXKHMOCTH, NPHOOpPEeTeHHBIN
(ITOCTPOEHHBIN, PEKOHCTPYHUPOBAHHBIN) C UCIIOAB30BAHHUEM CPEIACTB MaTEPHUHCKOIO Ka-
nuTasa.

TakuMm 06pa3oM, CHOPHBIM OOBEKT HEABHIKHMMOCTH IIOJAECKUT Pa3OeAy C YIETOM
TpeboBaumii ct. 38, 39 CK PD u 4. 4 cr. 10 PenepasbHoro 3aKoHA «O JOIOAHHUTEABHBIX
Mepax rocyIapCTBEHHOMN HNOANEPKKH ceMel, UMEIOIIUX AeTekr.

Takzke BKAaIbl, BHECEHHbIE CYIIpyraMH 3a CYeT OOIIero MMyIecTBa Ha UM UX
HECOBEPIIEHHOAETHUX AeTed, B cuay 1I. S ¢T. 38 CK Pd cumrarorcsa nmpuHa AeKaIIMHA
AETSIM B He JOAXKHBI YIUTBIBATHECS IIPU pa3deAe UMYIIECTBA, SBAFIONIET0oCcs o0Iei coB-
MECTHOH COOCTBEHHOCTBIO CYIIPYTOB.

[Ipu paszmese HMYILECTBA, SIBASIIOIIETOCH OOIIEeH COBMECTHOH COOCTBEHHOCTBIO
CYIIPYIOB, CyA B cOOTBETCTBUU C II. 2 cT. 39 CK Pd moxkeT B OTHEABHBIX CAydasX OT-
CTYIINTH OT Hadara PaBEHCTBA AOAEH CYIIPYyroB, YYHUTBIBAsd HHTEPECHI HECOBEPIIEHHO-
AETHUX OeTeH U (HAN) 3aCAyKHBAIOIIie BHUMaHUsS UHTEPEChl OOHOI0 U3 cyIlpyroB. [lox
3aCAYZKHUBAIOIINMH BHHMAaHHA WHTEPECAMH OJHOIO H3 CyHIpPYTrOB CAEAYET IIOHMMATh HeE
TOABKO CAy4Yal, KOTZla CyHpyr 0e3 yBasKUTEABHBIX IPUYUH HE IIOAYYaA OXOI0B AUDOO
pacxomoBaa o0liee UMYILIECTBO CYIIPYroB B yliepb MHTepecaM CEMbH, HO U CAydau, KO-
rIa OOWH H3 CyHpPYyTOB II0 COCTOSHHIO 3[0POBBSI HAM IO MHBIM HE 3aBHUCHIIUM OT HETO
06CTOATEABCTBAM AUIIIEH BO3MOXKHOCTH ITOAYYATH OOXO/ OT TPYAOBOH AESTEABHOCTH.

Cyn 00s3aH IPUBECTH B PEIIEHUHN MOTHBBI OTCTYIAEHHS OT Hadaaa pPaBEeHCTBA
[0A€H CYyIIPyTrOB B UX ODIIIEM HUMYIIIECTBE.

Takzke HE0OXOUMO OTMETHTD, YTO T€YEHHE TPEXAETHETO CPOKa MCKOBOM MaBHO-
CTU OAs TpeOOBaHUM O pasdeAe HUMYIIECTBa, SIBASIONIETOCs O0Ile#l COBMECTHOH cO0-
CTBEHHOCTBIO CYIIPyTroB, Opak KOTOPBIX pacToprHyT (m. 7 ct. 38 CK P®), caemyer uc-
YHCASTH HE CO BPEMEHH IIpeKpalleHusd Opaka (OHA roCyJapCTBEHHOM perucTpayin
pacTopxkeHUs Opaka B KHHUI€ PETHCTPAIlMU aKTOB I'PaKIaHCKOTO COCTOSIHUS IIPU pac-
TOPKEHUU Opaka B opraHax 3aIlllCH aKTOB I'DaKIAaHCKOTO COCTOSHHS, a IIPU pacTopKe-
HUH Opaka B Cye — QHS BCTYIIACHHS B 3aKOHHYIO CHAY PEILIeHHs), a CO AHs, KOTZa AHUIIO
Y3HAAO MAM JIOAKHO OBIAO y3HATBH O HApyIIIeHHH cBoero Ipana (1. 1 cr. 200 I'K Pd) [8].

CymiecTByeT TakoM Crioco0 paspelleHHs IPoOAEMbBI paszieaa MUMYIIECTBa CYIIPY-
roB, KaK coraallleHue o0 pasaese umyllecTBa. OHO MOXKeT OBITh 3aKAIOUEHO B xoze Opa-
Ka UAM IIOCA€ €r0 PaCTOP3KEHHsI, KaK (popMa 3aKOHHOTO BBIPaXKEHHUS COTAACHS O Oymy-
IIeM COBMECTHO HaKHTOTO HMYIIIECTBA. 3aKOHOAATEABCTBO MHPHU3HAET HAHHBIH CIIOCOO
IIPHOPUTETHBIM (OTHOCUTEABHO CyIeOHOIr0 paCCMOTPEHHUS).

B coraamieHnu ykaspIBalOTCA TaKHE II0KA3aTEAM KaK: IIOAHBIN IIepedeHb UMYIIe-
CTBa; OIleHKa HMYIIECTBa IIPH pas3/ieAe UMYIIECTBa CyIIPYyroB (AeAaeTcd MOOPOBOABHO
II0 YCMOTPEHUIO CTOPOH); IIOPAAOK pacHpefeAeHUd HMYILIeCTBa MeEXAYy CYIpyraMy;
UHBIe TpeObOBaHUs, HAIIPUMEpP, YCAOBHSI, IIPHU KOTOPBIX HMYIIECTBO OyaeT MHepemaHo
CTOPOHE COTAAIlIEHUd; AATy BCTYIIAEHHUSI COTAAQIIIEHHS B CHAY; IIOPAOOK Ilepenady; II0MI-
IIHCH CTOPOH [2].
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CoraarieHue He MOXKET OBITh 3aKAIOYEHO IIyTEM IIPHUHYXKAEHHUS AW OOMaHa, I10-
5TOMY HAHOOABIIYIO IOPUAUYECKYIO CHAY UMEIOT HOTAPHAABHO 3aBEpPEHHbIE JOKYMEHTEHI.
TakzKe OHO He [JOAIKHO YIIIEMAATH IIpaBa peOéHKa UAM IIpaBa KOoro-aubo u3 cynpyros. B
CAy4dae €CAM JaHHble TpeObOBaHHsS HapPYIIEHbI, COTAAIIIEHHE MOXKET OBITh IIPHU3HAHO He-
AEeNUCTBUTEABHBIM IIOCPEACTBOM CyZA.

MozkHO ceaaThb BbIBOJ, YTO UMYIIIECTBEHHbIE OTHOIIEHUSI, BO3HUKAIOIIHNE MEX/IY
CynpyraMH, BO-IIEPBBIX, UMEIOT HOPMATUBHBIN XapakTep (0OHH OTAHMYAIOTCS MaCCOBBIM
IIPOSIBAEHHEM H THIINYHBI OAS XKU3HEESITEABHOCTH AIofieil), BO-BTOPBIX, TPEOYIOT oIpe-
JEAEHHOCTH (TaK KaK B HUX PETyASIIIMU 3aMHTEPECOBAHbl CaMU CYNPYTH, TPETBU AULlA —
KPEeAUTOPbl U HACA€IHUKH), B-TPETBHUX, MOIYT OBITH (POPMaAU30BaHbI, IIEPEBEAECHBI Ha
43BbIK IIpaBa, B-UYETBEPTHIX, IOAAAIOTCS BHEIIHEMY KOHTPOAIO B BHE IPUHYKIEHUS K
HCIIOAHEHUIO 00s13aHHOCTEY UMYIIIECTBEHHOI'0 XapaKTepa.

CaenmoBaTeAbHO, OHH OTBEYAIOT KPUTEPHUSM, II0 KOTOPBIM T€ HAM HHbIE oOIIe-
CTBE€HHBIE OTHOIIEHHST MOTYT OBITH OTHECEHBI K IIPEIMETY IIPABOBOTO PETYANPOBaHUS.

CaoxkHO HpeayragaThk, Kak CAOXKHUTCA Opak, KaKue ITOCAEICTBUS BO3HHUKHYT IIPHU
€ro pacTOpPKEHUH, KaKhe (PaKTOPhl CHITPAIOT TAaBHYIO POABb IIPH pa3eAe HMYIIECTBA,
Kak OyayT paclpeneAeHbl JOAW MeXIy OBIBIITMMH CylpyraMu. Ha MOMEHT 3aKAIOYEeHUS
Opaka, ecAm B Opak BCTyIIaloT HPUOAU3UTEABHO PAaBHBIE II0 COLIMAABHOMY CTATYCy
rpazkaaHe, B OOABIIIMHCTBE CAy4YaeB O 3aKAIOYEHHH OpadyHOTO OOroBopa HUKTO HE 3a-
IyMBbIBaeTCH.

B coorBercTBHHU ¢ CeMeMHBIM KoAeKcoM P® mpousBonuTcsa paspelieHue JaHHBIX
BOIIPOCOB, TaKXKe€ BO3MOXKHO U IIPeNOoTBpallleHHe CIIOPHBIX U KOH(MAUKTHBIX CUTYallUH,
KacaloIlUXCsl UMYIIECTBEHHBIX OTHOIIEHWH CyIpyroB, IIyTeM 3aKAIOUYeHHd (mo Opaka
HAHM BO BpeMd Opaka) 6pagHoro morosopa [3].

BriepBble BO3MOXKHOCTB 3aKAIOUEHHS MEXKAy CYIIpPyraMH [oTroBopa O IOpsSaKe
BAQJIEHUSI HUMYILIECTBOM Oblaa ynomsaHyTa B 1994 r. B IpaxkpmaHckoMm Kopaekce PP
(cT. 256 «O6masg cobCTBEHHOCTE CyIIpyros»). 3areM B CemeiiHoMm Kopekce PP 1996 r.
OpayHOMY DOTOBOPY ObIAA OTBeaeHAa OTAeAbHas raasa [1].

3agacTyio AIOOH He 3aQyMBIBAIOTCS O 3aKAIOUEHHUH OpadyHOTO JOTOBOpPa, HO BO3-
MOXKHO B JaAbHeHIIIeM, C Y4EeTOM CAOXKHBIIHNXCS Ha IIPaKTHKE CIIOPOB U KOH(MAHUKTOB,
AIOOY Ha4YHYT IIpHOeraTh K TaKOMy IIPpaBOBOMY AeHCTBHIO, KaK 3aKAIOYeHHE OGpadHOro
IOTOBOpPa, YTO BO MHOTHUX CAy4YadxX IIOMOXKET pas3peliaTh UMYIIECTBEHHbIE CIIOPBI CYy-
IIPYyTOB B pasbl ObICTpEE.

Tak c 4ero e 3a4acTyi0 HAYWHAIOT, €CAU AIOIHM OO BCTYIAE€HHS B Opak HAH,
HaXOMdACh yKe B Opake, KeAal0T 3aKAIOYUTE OpadyHbIH moroBop. BymeT caMbIiM yIoOHBIM
cpa3y o0paTHUTbCS K HOTApPUyCy, YTOUYHHUTH BO3HUKIIIHE BOIIPOCHI U OPOPMHUTH JaHHOE
corpaamenue. Ha npenBapuTeAbHOM KOHCYABTAIlMM HOTAPHYC MOXKET IIPEIAOKUTH BHE-
CTHU B IOTOBOP TaKHe KPUTEPHUH, KaK: PEKUM OOIIeH HoAeBOM COOCTBEHHOCTH HA UMY-
IIECTBO, 3aKPEITUTh 00sI3aHHOCTH U ITpaBa CyIIPYTOB II0 COAEPIKAHUIO AeTeH, CIIOCOOBI U
COOTHOIIEHHE B YYaCTHH KaK/I0T0 M3 CYIIPYTOB B 00€CII€YEeHUH CEMBHU, IIOPSIOK PacXo-
0B CYIIPYTOB.

Ho ectb u onpeneseHHBIE KPUTEPHUH U YCAOBHS, KOTOPO€ HE MOTYT OBITH BKAIO-
4eHbl B OpadyHbId moroBop. CaemoBaTeAbHO, €CAW OpadYHBIH JOTOBOP OyZIET COCTaBAEH C
HapylIeHHEM OeHCTBYIOIIEr0 3aKOHOAATEABCTBA, TO AAHHBIM (paKT Ba€UET IIPHU3HAHHE
€T0 HeeHCTBUTEABHBIM B Cy/1e0HOM IOPSIKE.

BpauHbI#i 10TOBOP MOXKET OBITH U3MEHEH HMAM PACTOPTHYT II0 OOOIOTHOMY COTAa-
CHIO B AI000# mepuron BpeMeHU. Tak:ke BO3MOKHO BHOCUTH HU3MEHEHHUS, HO CTPOTO C CO-
raacus ABYX CTOPOH [3].

Ha maHHBIE MOMEHT CYIIIECTBYET MHOXKECTBO CIIOCOOOB OAS paspelIeHUs MIpo-
0AeM HMYIIECTBEHHBIX IIPABOOTHOIIIEHHH CYIIPYyroB, BajKHO CBOEBPEMEHHO CYIIpyram
OITPENEAUTD, KaK O(POPMHUTH B COOTBETCTBUH C AE€HCTBYIOIIMM 3aKOHOAATEABCTBOM CBOH
UMYyILIEeCTBEHHbIE IpaBa U 00I3aHHOCTH.

Ho HeoO6xoguMoO OTMETHTBH, YTO HNPHUMEHEeHHe OpadyHOTO AOTOBOpa HA IIPAKTHKE
II0KAa3aA0, YTO MAHHBIM IIPABOBOM HMHCTUTYT HECOBEpPIIEHEH. JOTO MOXKHO OOOCHOBATH
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TeM, 4To OpadyHOMYy [OOTOBOPY OTBEAEHO Bcero nathb crarett CemeiiHoro konmekca PP
(cT. 40-44). Tlpu sTOM ABe M3 YKA3aHHBIX CTaTel ITOCBAILIEHBI N3MEHEHHIO, PacTopKe-
HHUIO ¥ IIPHU3HAHUIO OpavdHOTO JAOTrOBOpa HeNeHCTBUTEABHBIM. TakoMy BOIPOCY, KaK CO-
AepkaHue OpavyHOro JOroBopa, OTBEAeHAa BCETo OaHAa cTaThd [4].

Xoteaoch OBl cieAaTh BBIBOJ, YTO ITPOOAEM HMYIIIECTBEHHOIO XapaKTepa MOKHO
n3bexkaTh UAM YMEHBUIUTL HUX BAHSIHHE Ha CYIPYXKeCKylo napy. Paszmea umyiecrBa
MOZKHO ITPOM3BECTHU B JIOCYAEOHOM IIOPSAKE, a BCE YCAOBHS II0 Pa3deAy UMYIIECTBa U
COOTHOIIEHUIO NOAEH ITpoITHcaTh B OpadyHOM JOTOBOPE €Ille /10 3aKAI0UeHHUs Opaka.
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