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OCHOBHBIE 'APAHTHH ITPABA YEAOBEKA H TPAXXZTIAHHHA
HA PEABHAHTAIIHIO B POCCHH

Anrnomauyusi. CTaTba IOCB4IIleHa HCCAE€OOBAHHIO ITOAOXKeHUH KoHcTH-
Tynuu P® u MHBIX HOPMATHBHO-IIPABOBBIX aKTOB B COBOKYITHOCTH COCTaB-
ASIOIINUX OCHOBOIIOAATAIOIME MrapaHTHH IIpaBa 4eAOBEKa U IpakAaHHHA Ha
peabuanTaiio. Kpome Toro, maercd aBTOPCKOE OIIpeAeA€HHE TapaHTHH
peabuAuTAIIMM ¥ PACKpPBIBAETCS HX CoAepzKaHue. B craThe pacCMOTpPEHBI
HOPMBI OTPAaCAE€BOTO 3aKOHOJATEABCTBA, ABALIOIIMECT rapaHTHEeH BOCCTa-
HOBACHHS IIPABOBOIO CTATyCa AMYHOCTH B CBSI3M C HE3aKOHHBIMH HAU HeE-
000CHOBAHHBIMH AEHCTBUSIMH OPraHOB ITIYOAMYHOH BAACTH, WHCTUTYT Cy-
Ae0HOM 3aluThI, caMo3aluTa PeaduANTHPYEMBIM CBOUX IIPaB M 3aKOHHBIX
UHTEPECOB, NEeMOKpPaATHYeCKHe HHCTHUTYTbl IPaskJIaHCKOTO oflrecTBa: 00-
pamenue B CMU, obmiecTBeHHbIE 00beqUHEHMs, ITHUKETUPOBAHUE, JIEMOH-
CTpalliy, MUTHHTH, INCbMEHHBIE 3a9BACHU, aAMHUHUCTPATHBHO-IIPaBOBbIE
MepBl 3alllUTHI IIpaB W CBOOO AHII, IOOAEKAIIUX pPeabHANTAIINH, MEXMIY-
HapoaHasa 3ammra. Takske aBTOp pacCMaTpUBaeT B CHCTEME rapaHTHpPOBa-
HU4 TaKHe KaTeropuU Kak HOACYAHOCTD, IPaBO Ha IOPUANYECKYIO [IOMOIIb,
IPe3yMIILIHI0 HEBUHOBHOCTH. OTAEABHO HCCAEAYETCS BOIIPOC O MECTe IIpa-
Ba Ha peabHAWTAIIUI0O B CHCTE€ME TapaHTHIl peasn3allld OCHOBHBIX IIPaB
4eAOBE€Ka U IpazKJaHHUHA.

Kniouesgvle cnosa: peabuanTanys, TapaHTHH peabHUAUTAIIUH, OTBET-
CTBEHHOCTH I'OCyJapCcTBa, Bo3MellleHre Bpeaa, Koucrurynug Po.
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THE BASIC GUARANTEES OF THE RIGHTS OF MAN AND CITIZEN
FOR REHABILITATION IN RUSSIA

Abstract. The article deals with the provisions of the Constitution and
other legal acts together constitute the fundamental guarantees human
and civil rights to rehabilitation. In addition, given the author's definition
of rehabilitation and guarantees disclosed their contents. The article dis-
cusses a set of rules sectoral legislation is a guarantee restoration of the
legal status of the person in connection with the unlawful or unwarranted
actions of public authorities. Author analyzes the institution of judicial
protection; self-defense rehabilitated their legitimate rights and interests,
democratic institutions of civil society: an appeal to the media, public as-
sociations, picketing, demonstrations, rallies, written statements, legal
and administrative measures to protect the rights and freedoms of persons
subject to rehabilitation of international protection. The author also con-
siders the system of guaranteeing categories such as jurisdiction, the right
to legal assistance, the presumption of innocence. Separately investigate
the question of the right place for the rehabilitation of the system guaran-
tees of basic human and civil rights.

Key words: rehabilitation, rehabilitation guarantees, the liability of
the state, compensation for damages, the Constitution of the Russian Fed-
eration.
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Haauume B rocyzmapcrBe 3(p(PeKTHUBHBIX ITPABOBBIX CPEACTB €CTh UHANKA-
TOPp IIMBUAW30BAHHOCTH HIOPHANYECKON MOESATEABHOCTH, OAWH M3 IIoKa3aTeaey
YPOBHS OOIIECTBEHHOTO pa3BUTHd. ['ocynapcTBo, 3akpernass B Korcturynuu PO
IIpaBOBbIE CPE/CTBA pPeasu3alluy U 3alllUThl I'pakaaHaMU CBOUX IIpaB, TEM ca-
MbIM yCTaHaBAMBAET KOHCTUTYLIMOHHBIE TapaHTHH, PydasiCh 3a UX HUCIIOAHEHHE.
Ha mamr B3ragn, B MexaHU3Me oDecliedeHUs IIpaBa YeAOBeKa M rpaskJaHuHa Ha
peabuANTAIINIO BaKHOE MECTO 3aHUMAIOT €ro rapaHTUH.

[long rapantuamu npaB andHOCTH H.B. BuTpyk moHHMMaeT Te II0OAOXKH-
TEeABHO [eHCTBYIOIINE YCAOBHS U CPEACTBAa, KOTOpPble 00eclIednBaloT UX (PakTH-
YeCKyI0 peaAu3allyio U Ha/eXKHYI0 OXpaHy, U 3allUTy [OAS BCEeX M KaiK/O0To
[4, c. 305]. M.B. Baraaii non rapaHTUIMH IIOHUMAaeT IIpaBOBLIE CpeaCcTBa, obec-
IIeYUBAIOIME PEaAHU3allMI0 TOT'O HAW HHOTO IIpaBa 4YeAOBEKa U TI'pakIaHHHA
[2, c. 305]. A.B. Maarsko u K.B. lllyHAMKOB B KadecTBe IPaBOBBIX CPEACTB pac-
CMaTpPUBAIOT HOPMATHUBHLIE U IIPABOIIPUMEHUTEABHBIE aKThl, CYOBEKTHBHBIE
IpaBa, IOPUAHYECKHE OO0S3aHHOCTH, IIPABOBBIE OTHOIIIEHUS, OPUINYECKUE
¢daKThl, ABrOTHI, IIOOLIPEHUs, 3alpeTbl, MEPhl OTBETCTBEHHOCTH, IOTOBOPBHI,
00s13aTeAbCTBA U APYTHE CPEACTBA, UCIIOAB3YEMble B paMKaxX MaHHOM ITpaBOBOM
cucreMtsl [10, c. 74].

OcHoBBIBasCh Ha paszpaborkax H.B. Butpyka B obaacTu obecriedeHUs
(rapanTHpPOBaHMtd) MIPABOBOIO CTATyCa AMYHOCTH, MBI pa3feAseM B caMoOM 00-
IIIEM BH/IE TapaHTUU IIpaB, B TOM YHCA€ IIpaBa Ha peabHAWTAIIUIO, Ha 00Iye
(ob1recorManbHbBIE) YCAOBUS U CHEIUAABHBIE, IOPHAUYECKUE (IIPaBOBBIE) CpPE-
CTBa.

OO01IeconasbHbIE YCAOBHS PeabUAMTAIIUN — OTO T€ TapaHTHH, KOTOpbIe
0AQrompusaTHO BAHUSIOT Ha peaAn3alllio, OXpaHy M 3alllUTy IIpaBa Ha peabHAU-
Taruo. K HUM OTHOCSTCH COIlMaAbHblE, 9KOHOMHUYECKHE, IIOAUTHYEeCKHE U UIe0-
AOTHYECKUE (OyXOBHBIE, KYABTYypPHBIE) rapaHTuu. OOInecoliuasbHbIE TapaHTUU
3aKAQIBIBAIOT 0a30BbI€ YCAOBHS, KOTOPBIE B COBOKYITHOCTH OOYCAABAWBAIOT Pe-
aABHOCTBH IIpaBa YEeAOBEKa M IpakJaHWHA Ha peabUAMTAIIHIO, 3aJal0T (POPMHU-
poBaHHE y Cy0beKTa 3aHHTEPECOBAHHOCTH B €r'0 OCYILIECTBACHUH.

OnHako MIpaBoO HA PeabHAUTAIIHIO HYKIAETCS B CHEIIMaAbHBIX, IOpUANYe-
CKUX TapaHTUIX (IPaBOBBIX CPEACTBAaX), IIPU3BAHHBIX HEIIOCPEACTBEHHO 00ec-
IeYyuBaTh [IOAB30BaHUE IIPAaBOM Ha pPeadHMAUTAIINIO, UCIIOAHEHUE JOAXKHOCTHBI-
MU AULIAMHU OOSI3aHHOCTH II0 PEeadHAHTAIINN YEeAOBEKa, OXPaHy U 3aIllUTy B CAY-
yae HapylIeHUd B IIEASX PEaAbHOCTH BOCCTAHOBAEHUS IIpaB U BO3MEIIEHUd
Bpeaa.

B 1eaqax peaausanyy mpaBa Ha pPeadHAHTAIIUI0O AUYHOCTH HEOOXOIUMO,
4TOOBI IOpUANYEcKHe (PAKThI, TO €CTh OOCTOATEABCTBa, KOTOPhIE BBICTYIIAIOT B
Ka4yecTBe OCHOBaHUN BO3HHMKHOBEHUS YKa3aHHOTIO IIpaBa, ObIAM 3aKOHOAATEAB-
HO 3aKpernAeHbl. OCHOBHBIM IOPHUANYECKUM (PAKTOM IBAGETCS ITPOIIECCYaAbHBIHN
aKT, a UMEHHO OIpaBAAaTEAbHBIN IIPUTOBOP CyJa HAW IIOCTAHOBAEHHE CAE€I0Ba-
TeAsl (Zo3HaBaTeAd) O IIPEKpPAIlleHHUM YTOAOBHOIO [eAa II0 peabHUAUTHPYIOUINM
OCHOBAaHUSAM. IOTH HOKYMEHTHI SBASIOTCS IIPOIIECCYaAbHBIMH CpeacTBaMH obec-
IIe4YeHUd PEeaAbHOTO JAEHCTBUS UHBIX IOPUANYECKUX CPEICTB.

CaemyeT OTMETUTBH, UTO OCHOBHBIE T'apaHTHH IIpaBa Ha peadHAHTAIIHIO
3akpenaeHbl B Koncruryuuu PO (cr. 1, 2, 18, 21, 45, 46, 52, 53 Koncrurynuu
P®). HopmaMu oTpacaeBOro xapakTepa perAaMeHTHPOBaHbI IOIIOAHUTEALHBIE
rapaHTHUU IIpaBa Ha peabHAWUTAIUIO, HAlIPaBA€HHbBIE HA PEeaAU3alllI0 KOHCTUTY-
IIMOHHBIX ITOAOKEHUH.

Hopwmbr YroaoBHO-TIpollecCyasbHOTO KojsieKca PP Goaee meTasbHO peraa-
MEHTUPYIOT TapaHTuu peadbuauramuu. Ocoboe COIUAABPHO-TIOAUTHYECKOE
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3HaQ4YE€HUE ITPaBO rpakaH Ha BO3MEIIEHNE HE3aKOHHO IIPUYUHEHHOIO UM Bpeaa
(peabuamTanuio) npuobperaer B chepe YyroAOBHOTO CYAOIIPOU3BOACTBA, TO €CTh
TaM, I'le KOMIIETEHTHbIE IIPaBOOXpPaHUTEAbHbIE OpraHbl 00AaalOT 3HAYUTEAB-
HbIM IIOTE€HIIHAaAOM MeEpP TOCYAapCTBEHHOTO NPUHYXKIAEHUS, IT03BOAIIOINIUX UM
BTOpPraThCs B cpepy AMYHBIX UHTEPECOB IpazkaaH M CYIIECTBEHHO OTpPaHUYH-
BaThb UX IIpaBa U CBOOOABI. B Takux curyanugx omubka, IIPOCYET MAU HEOCTO-
POXKHOCTH B O0OpAaIlleHHH C BAACTHBIMH ITOAHOMOYHSIMH BAEKYT 3a COOOM OTpHU-
IaTeAbHBIE IIOCAENCTBHUS HE TOABKO [IAS OTAEABHOM AMYHOCTH, HO U JIAS OOIIe-
CTBa B IIEAOM.

OcHOBHbIE TapaHTHUN peabuauTaliuu, 3akpernaseHuble B Koncrurynuu PO,
TaKKe IIOAYYHAH Pa3BUTHE B HOpMax, cozepzkammxcd B ['pazkjaHCKOM KOZEKCe
P®. B cr. 1069 T'K PP mpenycMoTpeHO, YTO BpeN IIOOAEKHUT BO3MEIIEHHUIO 3a
CY4€T COOTBETCTBEHHO Ka3Hbl PP, ka3Hbl cyObpekTa PP mMAM Ka3HbBI MyHUIIUIIAAB-
HOTO 00pa30BaHUS B CAydae NPUYMHEHUS IPAKOAHUHY HUAU IOPHUANIYECKOMY AH-
Iy HE3aKOHHBIMH AeHCTBUAMHU IOAKHOCTHBIX AWI] OPTAaHOB IIyOAMYHOM BAACTH,
B TOM YHCA€ H3JaHUEM aKTa YIIOAHOMOYEHHOI'0O OpraHa BAACTH, HE COOTBET-
CTBYIOILIETO 3aKOHY MAW UHOMY IIpaBOBOMYy akrty [13].

Komekc o0 agMHUHHCTPATHBHBIX ITpaBOHApYyIlIeHUsaX PP 3akperiaser, 9To
TpeboBaHUS O BO3MEIIEHHN HMMYIIIECTBEHHOI'o yinepba M MOpaAbHOIO Bpena,
HaHEeCEHHOT'0 HE3aKOHHBIM IIPUMEHEHHEM Mep IIPHUHYKAEHUd I10 AeAy 00 aaMu-
HUCTPATHBHOM IIpaBoHapyuleHUHu (4. 2 ct. 27.1 KoAll P®) u He3aKOHHBIM IIpU-
BA€YEHHEM K aIMUHUCTPATHUBHOMN OTBETCTBEHHOCTH, IIOJIAEKAT PACCMOTPEHUIO
B COOTBETCTBHUH C I'Pa’KIaHCKHUM 3aKOHOOATEABCTBOM B ITOPAAKE I'PakIaHCKOIO
CyZOIIPOU3BOACTBA. [leHCTBYIOIMH KOAeKC 00 aaMHUHHUCTPATHUBHBIX IIpaBOHA-
pyureHusax PP HUKaK He 3aKpenadeT IIpaBo YeAOBeKa U I'paskKJaHUHAa Ha peadu-
AUTAIHUIO. OTO CepbE3HBIN IpobeA B 3aKOHOAATEABCTBE, KOTOPBIY BOCIIOAHAETCH
anmb HopMamu ['K P® [5, c. 125-127]. BmecTe ¢ TeM Cyabl UCIIOAB3YIOT TEPMUH
«peabuanTanus» IpyU BEIHECEHUH PELICHUH 0 BO3MeNleHuH Bpena [15].

HekoTopsle rapanTuu IrpaBa Ha peabUANTAIIUIO COOEPKUT CcT. 258 paxk-
JAHCKOI'0 IIPOIIeCCyaAsbHOro Kozekca Pd, peraameHTHpyIOllasd peasn3alldio pe-
IIeHUs CyZla, BBIHECEHHOTO I10 3asIBACHHUIO IpaskaaHUHA 00 OCIIapUBaHUU perle-
HUd, AedicTBusa (6e3melicTBUSI) opraHa IoCcyJapCTBEHHOM BAACTH, OpraHa MECT-
HOT'O CaMOYIIPaBA€HHS, JOAKHOCTHOIO AHUIlA, TOCYJapCTBEHHOIO U MYHUIIHUIIAAb-
HOTO cAykamlero. [Ipu3HaB 3agBAeHHE O0OCHOBaHHBIM, CyZ BBIHOCHT peEIlleHUe
00 00sI3aHHOCTH YIIOAHOMOYEHHOTO OpraHa yCTPaHUTH B IIOAHOM OOBEME [IOITy-
IIIEHHOE HapylIeHHe IIpaB U cBOOO IpazkaaHUHA.

CrertnasbpHbIE TAPAHTUU PEaOHAUTAIIMM B CBS3M C HE3aKOHHBIMHU Oei-
CTBUSMH OPraHOB IOCYJapCTBEHHOMN BAAQCTH U HUX JOAXKHOCTHBIX AHIL IIO IIOAH-
THUYECKHM, PEAUTHO3HBIM, PACOBBIM MOTHBaM yCTaHOBA€H 3axkoHoM P® ot 18
OKTa0pss 1991 r. Ne 1761-1 «O peabuauTaliuu KEPTB IMOAUTHUYECKUX pPeEIrpec-
CHU».

Cepbé€3HBIF HEIOCTATOK B MEXaHH3ME TFapaHTHPOBAHUS MIpaBa Ha peadu-
AWUTAIIUIO — HAAWYHE B €70 CHUCTEME apXaudHbIX [IPaBOBBIX aKTOB. [0 cuUX mop
AEeHCTBYIOT JOKYMEHTBHI COBETCKOIO IIEPHOa, PEerAaMeHTHPYIOIIUe peabHuAuTa-
numo. IIpu pacCMOTpPeHHH BOIIPOCOB, CBA3aHHBIX C U3y4aeMbIM BACHHUEM, CyObl
npuMeHsa0T YKa3 [Ipesnnnyma BepxoBHoro Cosera CCCP ot 18 maga 1981 r.,
[ToaozkeHME O MTOpsiAKe BO3MeEIIeHHs yiepba, a Takke WHCTPYKIUIO 10 IIpUMe-
HeHHuio naHHoro [loaoxkenus. Bce onm pgatupoBanbl 1981 r. Paszymeercda, 4dto
GOABIIIMHCTBO YCTAHOBAEHHBIX B HUX HOPM yCTapEAH, a OCTaAbHBbIE ITPUMEHSIOT-
Cd B COOTBETCTBUU C OoAee COBPEMEHHBIM 3aKOHOAATEABCTBOM. [loaaraem, 4To
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JaHHBIA KOAAW3HWOHHBIM IHPELEAEHT CAEAyeT HCKAIOYATh IIyTEM IIPUHATHUS HO-
BBIX 3aKOHOB, OTBEYAIOIIIUX COBPEMEHHBIM IOTPEOHOCTIM AMYHOCTH.

Ha mamr B3ragn, BasKHOM rapaHTHell peabUAUTAIINHN SBASETCS WHCTHUTYT
cynebHo#t 3amuTbl. CoraacHo 1moaoxkeHUio cT. 46 KouHcrurynum PP zamutura
IpaB ¥ cBOOOJ IIOCPEACTBOM IIpaBOCYAHs TapaHTHUpPyeTcs KaxkaoMmy. [IpaBo Ha
CyneOHyI0 3aluTy O3Ha4daeT HaAWdHe o0ecledeHHBIX I'OCyJapCTBOM IIPaBOMO-
YU, B TOM YHCAE€ BO3MOXKHOCTHU OOpAaIlleHHs] 3aMHTEPECOBAHHOTO AUIIA B CYyI, a
TakK>Ke Mepbl U CPEACTBa, HallpaBA€HHBIE Ha PEaAH3allUI0 3TOTO IIpaBa B IIOA-
HOM 00BEME M CIIOCOOCTBYIOIIIME PEaAbHOMY BOCCTAHOBAEHHIO ITpaB, BKAIOYAs
BO3MelleHNe ylepba 1 KOMIIEHCAIIHI0 MOpPaAbHOrO Bpena. B HacTosiee BpeMs
Cy[d 3aHHUMAaeT IIEHTPaAbHOE MECTO B IIPaBO3alllUTHOM CHUCTEME rocylapcTBa U
€My OTBeZleHa OCHOBOIIOAATAIoNIasl POAb B MeXaHU3Me ofecliedeHUs peaduauTa-
MY, B YaCTHOCTH IIPU3HAHHS YE€AOBEKA HEBHUHOBHBLIM, OIIPENEACHUM pa3Mepa
BO3MeELIeHUd Bpena, CyAeOHOTO KOHCTHUTYIIMOHHOT'O KOHTPOAH, YTO OTBEYaeT
TpebOBaHUSM CIIPABEIANBOCTU MOCYAapPCTBEHHOMN 3alUTHI.

Camo3zanmura peabUAUTUPYEMBIM CBOMX IIpaB U 3aKOHHBIX HHTEPECOB
OCYIIIECTBASIETCSI KaK AMYHO, TaK U 4Yepe3 oOIlecTBeHHbIe O0beJUHEHUSI B yCTa-
HOBAEHHBIX 3aKOHOM ITpenesax. CyOBeKT, IOAAeKAIME peabHANTAIINM HMEEeT
IIPaBO HCIOAB30BATH OAS 3alUThl HAPYIIEHHBIX OpraHaMHU ITyOAWYHOH BAACTH
IIpaB U 3aKOHHBIX MHTEPECOB BCE IOCYyAapCTBEHHBIE CPENCTBA COTAACHO CT. 33,
35, 36, 46, 47-54 Koucturyuuu PP, To ecTh Bce BHUABI 00KaAOBaHUU U oOpa-
IIIEHUH B 0COOEHHOCTH B cyaebHoM mopsanake [8, c. 353].

Bammuias IpaBa, HapyIIeHHble OopraHaMU IIyOAMYHOM BAaCTH AHMOO HX
JOASKHOCTHBIMH AHUIIAMH, peabUAUTHpPYeMble BIIpaBe IPUMEHATH NeMOKpaTHUYe-
CKHM€ MHCTUTYTBI TPasKJaHCKOTO obrrectBa: obpamnarbcd B CMU, rocynapcTBeH-
HbIe OpPraHbl MAM HHBbIE OOIIleCTBEHHbIE O0OBbeAWHEHUs. VICIIOAB3ys CBOM TIpazk-
JaHCKMe IIpaBa, CyOBEeKTHI, IIOIAEIKAIINe peaduAuTaIli, MOTYT IIPOBOAUTD ITH-
KEeTHpPOBaHUe, AeAaTh oOpalleHUs K IITUPOKOH OOIIECTBEHHOCTH C BO33BaHUEM O
IIPOBEAEHHUN MAaCCOBBIX MEPONPUATHH B CBOIO 3allUTy B BHE AEMOHCTpAaIlUH,
MUTHUHIOB, NHUCBMEHHBIX 3asgBA€HUH. [loanTHueckme mapuu, Oymaydm oOIme-
CTBEHHBIMHU OOBEAMHEHUSIMH, 3a49acCTyI0 BCTAIOT Ha 3allUTy I'pakaaH, IOCTpa-
JaBIINX OT OEeHWCTBUM OpPraHoB BAACTH, IIPU3HAHHBIMH HE3aKOHHBIMH. Takx,
HanpuMep, 2 amnpeas 2014 r. genyrat 'ocoymbr dppakiimm KITP® FO.I1. CuHeab-
IIIUKOB BBICTYIIMA HA KPYTAOM CTOA€ II0 IIOBOAY IIPOBEPKHU OOCTOSITEABCTB CO-
BEpIIEHUs TOCYJApPCTBEHHOI'O IIEPEBOPOTA, IIOBAEKIIETO MAaCCOBYIO THUOEAb
rpaskaaH oceHpro 1993 r. B . Mockse [11]. [Toanaraem, 4To B I1eAdX peaduauTa-
MY yKa3aHHBIX IPaskaH, HeoOXOAMMO 00XKAaAOBaTh PELIeHHE O IIPEeKpPAallleHUH
YTOAOBHOTO ZieAd C IIOCAEAYIOIIMM HaIllpaBACHHEM Ha IIOBTOPHOE PacCA€LOBaHHUE
IyTEM HOMAYU 3a9BACHHS OT 3aMHTEPECOBAHHBIX AHIL, ITOCTPAAABIINX YYaCTHHU-
KOB COOBITHH, HE COT'AACHBIX C IIPHUHATHIM PEIIEHUEM.

AIMUHHCTPATHUBHO-IIPABOBBIE MePHI 3alllUTHI IIpaB U CBOOOM AHWIL, IIOIAE-
XKamumx peadbmantannu onpeneadrorcsa Koncrurynwmeii PO u denepasrHbIM 3a-
KOHOJATEABCTBOM, 3aKPEMNAFIOIIMMH IIOAHOMOYHS OPraHOB TIOCYAapPCTBEHHOH
BAAQCTHU U OIPEAEATIONIMMU B3aUMOOTHOIIEHHS OPTaHOB IIyOAMYHOH BAACTHU C
cyOBeKTaMu, 00S3aHHOCTH yKa3aHHBIX OPTaHOB U (DOPMBI 3alIUTHI I'PakaaH OT
HEIIPaBOMEPHBIX AEHUCTBUM MOAXKHOCTHBIX AUIL [16, c. 378].

Cpenu nonoOHbBIX (popM 3amuTel B.B. PyTKoBCcKHUH, HAITpuMep, BBIAEASIET:
3aKOHOZATEAbHbIE TapaHTHUH B cdepe HUCIIOAHUTEABHOM BAACTH; aIMHHHCTpPA-
TUBHBIH BHECYNEeOHBIH MOPAOOK O0XKAAOBAHUS aKTOB OPTaHOB HCIIOAHUTEABHOU
BAQCTH; FOCYyAapPCTBEHHBIM KOHTPOAb U HAA30P 32 3aKOHHOCTBIO U Ileaecoo0pas-
HOCTBIO nedicTBUM u akToB [IpaButreabcTBa Pd, dhenepasbHBIX MUHHCTEPCTB U

Swuna A. A., 2015 4
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BEIOMCTB, OPTaHOB HCIIOAHUTEABHOM BAACTU CyOBeKTOB PP, a Takke cobarome-
HHEM U peasu3allled IIpaB AHWL], HAPYLIECHHBIX HEIIPABOMEPHBIMH OEHCTBUAMU
OpPraHOB IIyOAMYHOM BAACTH; IIPOKYPOPCKUM HAA30p 3a COOAIOAEHHEM 3aKOHHO-
CTH U 0OOCHOBAHHOCTU IIPUHATHSA IIPOIIECCYAABHBIX PEIIEeHHH U ITPOU3BOCTBA
IIPOLIECCYaAbHBIX NEHUCTBHM, a COOTBETCTBEHHO, BBIABACHHE IIPOLIECCYAABHBIX
HapyLUIEeHUH CO CTOPOHBI 03HaABaTeAed UAU caemoBaTeaei [17, c. 43].

MexayHaponHad 3alyra IIpaB U CBO0OOM AHII, ITOAEXKAIINUX peaduanuTa-
nuu. Peaamsyerca 3To IpaBo HaAWYHEM BO3MOXKHOCTH PeabHUAUTHPYEMOTO KakK
WMHOUBHUIA HAIIPpaBUTHb CBOM TpebOBaHHA B MEXIyHApPOAHbIE OpraHHU3allid, B
4yacTHOCTH, B EBponeiickuil cy 1o rmpaBaM deAaoBeKa. Poccusa sBageTcsa YA€HOM
Coseta EBpormrbl, a IoToMy penieHus BBICIIEH cyzeOHOM MHCTaHIIUU II0 IIpaBaM
YeAOBEKa SIBASIOTCH AEHCTBYIOIIMMH U 00s13aTeAbHBIMHU Ha TeppUuTopuu Poccuii-
ckou denepaiuu.

[Moacynuoctb. B 4. 1 ct. 47 Koncrutryuu P copmyarnpoBaH IIpHUHITUII:
«HUKTO He MOXKeT OBITH AHMIIIEH IIpaBa Ha PacCMOTpPEHHE ero eaa B TOM Cyae U
TEM CyAbeH, K MOACYOHOCTH KOTOPBIX OHO OTHECEHO 3aKOHOM». [Iad dyeaoBeKa
BasKHO, YTOOBI €ro JeA0 OBIA0O PACCMOTPEHO COOTBETCTBYIOIINM CYyAbeH U B CyIe,
KOTOPBIE HA OCHOBAHHHM 3aKOHA M MOAXKHBI €0 pacCMaTpHUBaTh, O 4EM 3apaHee
OH MOAXKEH OBITH U3BEIIEH HaaAekaliuM oOpazoM. OmnpezeaeHHE 3aKOHOM Hy3K-
HOTO B KOHKPETHOM CAy4Yae CyZla U CyAbH OIpeNeAdeTcd KaK IIOACYAHOCTh. K
COKaA€HHIO, B HACTOSIlE€ BPEMs, JAaHHOE KOHCTUTYIIMOHHOE IIPaBO 3a4acTyIo
ObIBaeT HapYIIEHO I10 HNpHUYNHEe Hed(P(PEKTHUBHOCTH NEHCTBYIOIIETO WHCTHUTYTA
peaduauTaIlMN U HEONPeaeA€éHHOCTH U HECOTAACOBAHHOCTHU MeXKAy cobol Ipa-
BOBbIX HOpM ['K Pd, I'TIK Pd u YIIK PP [18].

[IpaBo Ha IOPUANYECKYIO IIOMOIIb — OJHA U3 OCHOBHBIX KOHCTUTYIIMOHHO-
[IPaBOBBIX T'apaHTHH, IIPU3BaHHAad, IIPEKe BCEro, OOECIIeYUTh HaAEXKHYIO0 3a-
IIUTY [IpaB 4€AOBEKa B cyze. [laHHOE IpaBO 9BAGETCH OJHON M3 COCTABAHIOIIINX
Ooaee oOmrero npasa, npasa Ha IrpaBocyaue. CoraacHo 4. 1 ct. 48 KoHcTutyinum
P®, B npenycMOTpPEHHBIX 3aKOHOM CAyYadX IOpHUANYECKad [TIOMOIIb OKa3bIBaeTCd
GecriaaTHO, 4YTO SBASETCS MCKAIOYEeHHEeM K3 npaBua. IIyHKT 11 4. 2 cr. 20 Pene-
paabHOro 3akoHa Poccuiickoit ®eneparmu ot 21 Hos0pa 2011 r. Neo 324-d3
«O OecraaTHOM lopuamydeckod momoiu B Poccuiickoit deneparun» [12] ycra-
HaBAMBAaeT MIPENOCTaBAEHUE IOPHUIUYECKUX YCAYT B CAydadx peadHAUTAIINU
rpaxkaH, IIOCTPaAaBIINX TOABKO OT IIOAUTHYECKHX pernpeccuil. Ilpu stom mpa-
BO YEAOBEKa U IpaskJaHUHA Ha OeCIAATHYIO IOPUAMYECKYIO IIOMOIIL B CAydae
peaduAUTAIINN AHI[, IOCTPAAABIINX OT HEIPABOMEPHBIX AeHCTBHH, pelIeHuH
OPraHOB IIyOAUYHOM BAACTH, B 3aKOHE He 3aKPEIAEHO.

Caenyer 3aMeTHUTBH, YTO IOPHUAHUYECKHE CPEACTBA YCAOBHO IMOAPA3ACAIIOT
Ha OCHOBHBIE U BcCIIOMorareAbHble. K TIpyIIie BCIOMOTaTEABHBIX IIPABOBBIX
CpeACTB IIpaBa Ha peadHAWTAIINI0 MBI OTHOCHUM IITpaBOBBbIE IIPHUHIUIILI, IIpe-
3yMILAH U OP.

[To HamleMy MHEHHIO, Ba3KHO€ MECTO B CHUCTE€ME IIPaBOBBIX CPELCTB obec-
IIe4YeHUs IIpaBa Ha peabuANUTAIIMIO 3aHUMaeT IIPEe3yMIINs HEBHHOBHOCTH.
Kasknpiii oOBUHSAEMBIH B COBEPIIEHUH MIPECTYIIACHUS CUYHUTAETCHd HEBHHOBHBIM
[0 TeX II0p, II0Ka €ro BHHOBHOCTBL He OyZeT JoKa3aHa B IIPELyCMOTPEHHOM 3a-
KOHOM IIOPAJKE U YCTAHOBAE€HA BCTYIIMBIINM B CHAY IIPUTOBOPOM cyaa. [laHHoe
noAoxkeHue rnpenycmorpeHo cr. 49 Koucrutyuuu Pd. Cr. 9 [lekaaparuu 1789 r.
TakxKe raacurt: «[IoCKoOABKY KaxkKAbIil CYUTAETCAd HEBUHOBHBIM, II0OKa €ro BHHA HE
yCTaHOBA€HA, TO B CAyYasdX, KOIZa IIpHU3HaeTCd HYXKHBIM apecT AHIla, AloObIe
U3AHIITHUE CYPOBBIE MEPBI, HE SBASIOIIHECHd HEOOXOOUMBIMH, TOAXKHBI CTPO-
KaMIlle IIpeceKaThCcs 3aKOHOM». Mcxoasa U3 cMbIcAa IPEe3yMIIIIUHM HEBUHOBHOCTH,
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rpaskJaHUH 00AaaeT IpaBoM Ha peabHUAUTAIIUIO C MOMEHTA IIPUMEHEHHS B OT-
HOIIIEHHUH HETO MEP IIPOLIECCYAABHOTO IIPHUHYKIAEHUSI, TaK KaK BUHOBHOCTD AHIIA
elle He JOoKa3aHa B yCTaHOBAEHHOM Iopsiake. OnHako (paKTHUYECKH pPeasu3o-
BaThb CBOE IIPaBO OH MOXKET TOABKO C MOMEHTA BCTYIIA€HHUY B CHAY PEIIEHHUS O0-
3HaBaTeAs, CA€JOBATEAd, Cyaa.

[Ipobaema mpe3yMIIIIMH HEBHHOBHOCTH IIOAyYHAA pa3BuUTHe B [locTaHOB-
aennn KoncrurynmonHoro Cyna P® ot 14 uroaa 2011 r. Ne 16-I1 [14]. [To aTomy
BOIIPOCY B CBOEM nokaaze [15] YmoaHOMOYeHHBIN IO ITpaBaM 4deaoBeka B PP
BBICKa3aA MHEHHE O BO3MOXKHOCTH M HEOOXOOMMOCTHU IIPOMNOAXKEHUS cynebHOro
pas3bupaTeAbCTBa B OTHOIIIEHUM yMepHIux oO0BHHsSeMbIX. [loroxkeHuss YIIK PO,
paspeniaroiye IPeKPaTUTh YTOAOBHOE IEAO B CBSI3H CO CMEPTBIO IT0A03peEBae-
MO0 HMAM OOBHHSAEMOro 0e3 coraacus ero OAMKAUIINX POACTBEHHUKOB, OBIAU
npusHaHbl KonctutyinoHHBIM CyaoM PP He cooTrBeTcTByrOMMMHE KOHCTUTYIIMN
Pd [14].

OTOeAbHO CAeyeT pPacCMOTpPETh MECTO IIpaBa Ha PeabHAUTAIINIO B CHUCTe-
M€ rapaHTUM peasu3alluM KOHCTHUTYIIMOHHBIX IIpaB 4YE€AOBEKaA U T'pazKIaHUHA.
[as aTOoro mpemaaraeM IIPOaHAAU3UPOBATH OTHAEABHBbIE (DOPMBI €T0 PeaAr3allNU
B IIPOIIECCE OCYIIeCTBA€HUd. Tak, peasusaliyd IIpaB M CBOOOI MOKET BbIpa-
KaTbCsd B popMe (PaKTHUIECKOTO IIpaBoOOAaaHUs, ITOAB30BaHUSI, PaCIOpSKe-
HUS UMM HAM B 3alllUT€, BOCCTAHOBAEHUU IIpaB B CAydYae UX HapylleHus |1,
c. 93-94|. U3 yero BBITEKAET, YTO B CBA3U C HApPYIIEHHEM IIpaBa, BOCCTAHOBAE-
HHUE KOHCTHUTYILIMOHHBIX IIpaB COCTaBAdEeT COAepzKaHHE IIOpsfKa peasusalluu
npaBa. OnHako, Kak nuineT A.Jl. BoeBoouH, «BOCCTAHOBAE€HHE HAPYIIEHHBIX
IIpaB U CBOOOA He SIBASETCH U He MOIKET SIBASITLCI HeIpeMeHHOH (popMoii pea-
AVI3allMM OCHOBHBIX IIpaB M CBOOOA rpazkaaH. HampoTuB, OHO coCTaBASIET OT-
CTyIlIA€HHE OT of0mIiero mpaBuaa» [6, c. 226]. Tem He MeHee, yKazaHHas popma
peasusanuu IrpaB U cBOOOL UMEET MECTO OBITh.

Kak BepHo noaaraetr H. C. Borgapp, cucreMa KOHCTUTYILIMOHHBIX IIpaB U
CBOOOZI AMYHOCTHU BKAIOYAET B celOd MpaBONPUTA3AHUSI WHAUBUIOB Ha CyaeOHO-
IIpollecCyasbHbIe U HHBbIE (POPMBI OOECIIeYeHUsI BCeX APYTHUX KOHCTHUTYIITMOHHBIX
npaB u cBo0OOZ, YTO CO3JAeT HaJAeKallllle OPUANYECKHE IIPEAIIOCBIAKH IAS
HOPMaABHOU mpaBopeasn3anu U 3PPEKTUBHOIO [IOCTHUXKEHUT CyOBbeKTaMU
IIPaBOOTHOLIEHUN IOPUANYECKUX IeAeH [3, c. 571]. B cB43U ¢ 9TUM OH BBIAEALET
CHUCTEMY KOHCTHUTYIIMOHHO-IIPOLIECCYAaABHBIX IIpaB-TapaHTHH, K YHUCAY KOTOPBIX
OTHOCHUT TakK Ha3bIBaeMbIe «KOMIIEHCATOPHBIE» KOHCTHUTYLIMOHHO-
IIpollecCyaAbHble IIpaBa. [JaHHYIO0 TpyIIly IIpaB-TapaHTUH COCTaABALIOT, IIO €ro
MHEHHIO, IIPaBO IIOTEPIEBIINX Ha AOCTYII K IIPABOCYAHIO U KOMIIEHCAIIUIO ITPH-
ynHEHHOrO yiiepba (ct. 52 Korcrurynuu P®); mpaBo moTeprneBIINX OT IIPECTYII-
A€HUU U 3A0yTIOTPEeOAEHHUHE BAACTBIO Ha OXpaHy UX 3aKOHHBIX HHTEPECOB (CT. 52
Koncrutynuu P®); mpaBo Ha Bo3MeIlleHHE IOCyIapCTBOM Bpena, IPUYNHEHHOTO
HE3aKOHHBIMU [eHCTBUAMH (HMAM Oe3neiicTBHEM) OPraHOB TOCYAapCTBEHHOH
BAACTU HAM UX JOAXKHOCTHBIX AUIL (cT. 53 KoncTtutynuu PP) [3, c. 571]. Hekoto-
pble aBTOPBHI pacCMaTpPHBAIOT IIPaBO Ha peabHAUTAIINIO KaK CaMOCTOATEABHYIO
dopmy cynedHOM 3amuThI [9, c. 17].

Ha ocHoBanunu npaBoBbIX no3unnii KorncrurynuonHoro Cyna PP, npuxo-
UM K BBIBOY, UYTO IIPaBO Ha peabHANTAIHIO TaK¥Ke OTHOCHUTCH K IPYIIIle «<KOM-
IIEHCATOPHBIX» IIPaB-TAPaHTUI peasn3allliil OCHOBHBIX IIpaB B CB0OOO YyeArOBeKa
U rpakaaHuHa. PeabuanuTarius, peasnsyss B CBOEM MOTEHIIMAAE€ KOHCTHUTYIIMOH-
HO-IIPABOBOM MIPHHIUII OTBETCTBEHHOCTH TIOCyJapcTBa IIepen AWYHOCTBIO,
CIIOCOOCTBYET BOCCTAHOBAECHHIO HaPYIIIEHHBIX OCHOBHBIX IIpaB M CBOOO YeAO-
BeKa U JaAbHEHIIIeMy UX HOPMaAbHOMY OCYIIECTBAECHUIO CYOBEKTaMHU IIPaBOOT-
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HOLIEHUH. YYUThIBAd BHAOBYIO KAAQCCH(PUKAIIUIO TapaHTHH, IoAaraeM, 4YTO
IpaBoO Ha peabHANUTAIIHIO OTHOCUTCS K TOH I'PyIIle TapaHTHPYIOIIMX MepP, KOTO-
pble HAOEAdIOT IpazKJaH U OpPraHbl MOCYJApPCTBEHHOM BAACTH CPENCTBOM, CIIO-
COOCTBYIOLIUM HaIAEKaIlleH peasnu3aliuy OCHOBHBIX IIPaB U CBOOOLI.

AHaAm3Upysd OPOILECC peasu3alllil AWYHOCTBIO CBOUX IIpaB M CBobOoOO H
paccmaTpuBad UX B popMe BO3MOXKHOIO IIOBENEHUSI, IIoAaraeM, 4TO B OCHOBE
IpaBa Ha peadHAUTAIIHIO AEKHUT BOAEUIBSIBACHHE AUYHOCTHU, AlleAAUPYIOIIEH K
opraHaM IIyOAMYHOH BAQCTHU 32 BOCCTAHOBACHHEM HAPYIIIEHHOrO IIpaBa M BO3-
MeIlleHHEeM Bpena, TO €CTh IPaBO Ha peabUANTAIIUIO IPEAIIoAaraeT HaAudue 3a-
UHTEPECOBAHHOCTU AHUIIA U HEOOXOIUMOCTH COBEPIIIEHHS UM IOPUAUYECKH 3Ha-
YUMBIX AedcTBUii. OOHAKO CAEAyeT OTMETHUTBH, UTO IIPaBO Ha pPeadHAUTAIIHIO
BO3HHUKAET C MOMEHTA IIPHU3HAHHS OPraHOM TI'OCYIAapCTBEHHOM BAAQCTHU HE3aKOH-
HOCTH HAM HEOOOCHOBAaHHOCTHU COBEPIIIEHHBIX B OTHOIIEHHUN dYeAOBeKa Mei-
CTBHH, IIOCAE YEero 3a CyOBbeKTOM ITPHU3HAETCH IIPaBO Ha peabHAUTAIIUIO U Pa3b-
SICHSIETCS TIOPSA0K ero peasu3anuu. OTCIoa BBITEKAET, YTO MHCTUTYT peabuAU-
TallMM KaK 3A€MEHT rapaHTUPOBaHUS 3aIlMTHI IIpaB U CBOOO AMYHOCTH, (PYHK-
MUOHUPYET HE3aBUCUMO OT BOAEU3BIBACHUSI HOCUTEAS IIpaBa Ha peadHuAUTAIIHIO
B CHAY HUCIIOAHEHUSI BO3AOXKEHHOM Ha OpraHbl rocyIapCTBEHHOM BAacTU (PyHK-
IIUOHAABHOM 0083aHHOCTH, TO €CTh MEPHI JOAIKHOTO ITOBEIEHUSI.
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